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ABSTRACT o -
Pragmatlc ratzonalzsm understands application as a process of practzcal reasomng

As a theory, it accentuates the concrete over the abstract and argues that there isno._
single over-rzdzng approach to Iegal issues; instead the matter should be considered
from di ﬂerent angles before arnvmg at a solution. Pragmatic thought underlmes
that statutes are not only meant to be applied abstractly or based on Ieg:slatzve
history, but also what it ought to mean in terms of the changing czrcumstances and *
the expectations of the society. In fact, the principled understanding of law by the

_“Practice Theory” emphasizes on substantive rationality and urges for a transition

Jrom formalism to substantialism by conforming to the standards set by knowledge.
The harmonization of legal theories with pra'ctice is the basic tenet of the Practice
Theory of Law. According to thzs it is imperative that the idea of social justice
should be based on social choice and fazrness and not utopza N

I INTRODUCTION

The road to pragmatic rationalism passes through a detailed critique of the
philosophical assumptions behind conventionalism and ' essentialism, - contra-
positively the philosophy of pragmatic rationalism effects a cognitivist account of
legal facts by reconstructing practwe as a normatlve activity  that can supply
Ob_]CCtIVC grounds for the truth of propositions. -

~ The issue ‘of distance between thoughts and thelr obJects cons1dered by
many, a prerequlszte of objectivity and knowledge is less basic than an issue of -
mtelkg:blhty ansmg with respect to what-entities exist and can potennally be:
lcnown. Intelhgxblhty is-antecedent to distance in- that it is not poss1ble to even ask
which entltxes emst, unless we already know what kinds of entities our thoughts are-
capable ‘of connectmg to. Failure to address the latter question would deny the
cof'relatlon between mmd and world; a correlation that is essential in bringing about
knowledge by bndgmg the distance between our thoughts and their referents. To put
it bluntly, anything whose emstence is concelved mdependently of the boundanes of
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thought will remain radrcally elusive, thus escapmg forever our capacrty to acquire
knowledge of it. ey

Avoidance of the duahsm of mind and world requrres that practice be

~specified as the foundation of mtenttonal content in thought and. action. On the other
hand, practice needs to be furnished with a normative component with an eye to

resisting the skeptlcrsm or relativism assocrated with-a regress- of interpretations.
Both the requirements point to an account of content which we may call pragmatic
rationalism.. This combines the pragmatic conception of practice with™ a rational

: understandmg of normativity. The pragmatic conception takes all judging to depend

on a practice which escapes ‘mind- world dualism by arguing- that environment ind
thought are equr-pnmordral, for they arise sxmultaneously wrthm practice.

“IL PRAGMATISM RATIONAL APPLICATlON UNDER CHANGED
CIRCUMSTANCES

Constrtutlonal Law prescnbes generally the plan and rnethod under which

the pubhc business of the political organ, known as the State is conducted. And it

differs further from the other types of law, in that it is both- enacted and changed
either in an extraordinary ‘manner by an ordmary legxslatrve body or by an
extraordma.ry body, such as a Constitutional Convention cons’atuted especially for
that purpose. :

A legislature must speculate more penlously as to how future cases will
arise and what contingencies they will involve. Because perfect generalization for
the future is impossible, no generalization is complete. Aware of this impossibility,
leglslatures often do no more than purport to lay down the most general statements
of law, intending that the Courts and other law applymg agenc1es shall creatively
adapt the general prmcrple to specific cases. Thus, every time a statute uses a rule of
reason; .or a standard - of fairness without specrﬁcatlon, there is consc1ous and

.. deliberate delegation of this responsibility to the Courts.

Judges sometimes reach outside the Constitution to dlSCOVCl’ f\mdamental

or umversal principles to guide their decisions. This natural law approach, however
emains a continuing source of dispute. To shed further light on constitutional
meaning, judges turn to historical analysis. If the Constitution is to guide future
generations, there must be some flexibility in applyiﬁg its language. After reviewing
the various approaches to constitutional interpretation, Justice Cardozo described the
judges’ task as an eclectic exercise that blends in varying proportions the methods of
philosophy, history, traditioﬁ, logic and sociology. Rules are replaced by working
hypothesis. Judicial power must be understood in terms of methods used by courts to
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' preserve theu mst:rtutroual mtegnty, prestlge and power, the organizational evolutlon

and polmcs of the courts and the dynarmcs of dec1sxon—makmg wnhm the Judlcrary
A Pragmatlc Ratlonahsm Acceptance of practlcal reasomng by Courts
With no prospect of a change in tesponsive governments in the immediate

v -future the pressure on Courts to resolve the nation’s social and political problems

and maladmrmstratron is bound to increase. If the Indian judicial system is to-be
saved from collapse the need is not only for more judges and Colrts but also, to
conserve Judrcral power where it can be utilized most effectively on a principled and"
predlctable way and in areas where it is most needed. The Chief Justice of India in
his address on the eve of National Law Day, 2008 expressed almost similar :
sentiments. ' '
Under nio Constitution can the power of Courts go so far to save the people from
their own failure. There are too many dangers to- the judiciary itself from an
omnipresent and rescuing Judrcral power. In its own interest the Indian Judlcmry
~may sooner or later have to propound a policy of judicial non-intervention in defined
areas. Such a pohcy is not a sign of weakness or abdication by the Judiciary but only
_ recognition of the fact that the Constitution did not make the Judiciary a substitute
for the failure of the other branches of govermnent and that judicial power has its
limitations. :

The Indian Supreme Court in recent years as an act1v1st Court had to make
up for the falhngs ‘of Indian Parliament and Government to bring about appropnate
changes in the law. The Jury is still out on whether the activism of the Supreme
Court has gone too far. There is a case to be made for the view that by seekmg to
bmld great structures on the 1950 Indran Constitution, the Supreme Court has
actua]ly shaken the foundatlons of the Constltu’uon to. the extent that: the Court’s
Judgments no longer carry the werght and. respect that they .once did. But others
would argue 1 that compared to the relative lack of ambition displayed by the High
pourt of Australia and the. Supreme Court of Ireland, the Indian Supreme Court has
much to be lauded for. There is, at present, a rampant conservatism on show in both '
of those other courts where civil society may well look with envy at their Indran
counterparts

' *esponse to the civil society’s claim, the recent Delhi High Court on Z“d
September 2009 rebuffed the Apex Court, holding that the declarations of assets
were not immune from RTI and -added, for good measure that declaring personal
assets resonated with the best practices and standards of ethical behaviour of Judges.

In. the matter relatmg to.Gay rights too, the Delhi High Court has shown more
pragmatically ratxonahst orientation.
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The United ngdom s top court, in the past dozen or so years, has neither

v been as passwe as the Austrahan and Insh courts nor has it scaled the heights of the

“top courts in Canada, Israel and South Africa. British Judges are notonous for doing

. what parhament tells them to do and in"recent years they have demonstrated this

‘obedience by falthfully applying the wording of the Human Rights Act 1998, which
effectlvely mcorporated the European Convention on Human Rights into the law of

- all parts of the Umted ngdom, in a manner which has raised the profile of the

Judlcmry con31derably, to the extent that even governments ‘with large majorities in
parliament have not been able to gainsay the judges’ wishes. Also, the British judges
— and British legal systems — are accustomed to thc impact ¢ of the European Union
‘on the docrine of parliamentary sovereignty now. Tt will be interesting to see how

the mdependent Supreme Court of England and Wales would treat this judicial
practlce o a

B. Numerous Legal Theories: A need for mtrospectmn
If Judges practlcal skills are to be harnessed to-a sound conception of the

, judicial role based on legal theory, it follows that the latter should be readily

accessxble to Judges Regrettably, that is not always the case. Many legal theorists
seem to write to and for each other. As a result, Junsprudentxal theory has become
burdened with a surfeit of theories and sub-theories, some of which misrepresent and
distort the subject theory, which in turn provokcs further critical comment.

" Unpalatable though it may be, it has to be said that there have been o

: many rather than too few contributions to legal theory, to the point where the subject

has genorated its own somewhat self-conscious and introspective industry. Within

 this industry, legal terms are defined and redefined and inspire theories that may be
 perceived to have both their footing and réach in the given definition; legal concepts

are classified and re-classified until he classification or re-classification seems o
become the end of the dlSCOIlI‘SC in itself; and hypotheses are advanced and re-
advanced until they break down under the weight of their own linguistic genesis.
Junspmdence has come to possess the variety of a giant supermarket. Small wonder
fthat the practxt_loner is bemused as to what to take from the shelf. =

. Natural law theory is a sorry mix of superstition and speculation and cannot
be vested with some sort of metaphysical dignity. There are no immutable or eternal
ideals that constitute an innate property of the law. Human law is the sum total of

~ thelaw and, while it may be judged by external terms of reference, it is not preceded

by or subservient to a higher law, of timeless and priceless validity. Natural law

" cannot mereforo be mvoked as the foundation of the human rights jurisprudence that

! BﬁceDiékéon, Judmal A;tivism in Cbmmbn Law, [Oxford: Oxford Uhiversity Press; 20071
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has developed over recent years or'to’ sustam the notlon of a hlgher order law to
which both Parliament and the courts are subservient.
Hand in hand with thls Junsprudentxal rampage is the development of a
Jargon that may be helpful to the mmated, but which is bewildering to the novice;
Iegal posﬂ;msm for example may “be analyucal positivism?, . “imperative
posmwsm £ classncal positivism’, ‘lmgmshc positivism’, ‘positive legal positivism’,
presumptlve posmvxsm ‘soft positivism’, ‘modemn positivism’, ‘normative
positivism’," et]ncal pos1t1v1sm ‘democratic positivism’, ‘exclusive positivism’,
‘inclusive - positivism’, negatlve - positivism’_ aﬁd, no doubt, as’ many - other
positivisms as there are colours i m Joseph’s spectacular multi-coloured coat.

Built into this heady proxmscuzty of concepts is the phenomenon of naming &

rights. After explaining the concept, ‘insight or phenomenon advanced the theorist

will add 4T will -call th15 ”, and will then insert the brand name. Having one’s %

name assocxated with an accepted concept 1dent1ﬁed by other theorlsts is no doubt
appealing;. but if the theory advanced W111 not hold up in 1ts own right, coining a
phrase for it will be of noavail. . °

-In his study on how to create ]ustlce ina globahsed world, Prof. Amartya
Sen expounds on human aspiration an_d deprivation and takes a swipe at John Rawls.
The values in play,' are of global, not parely Western, import. The earlier thinkers, he
cites, on justice and toleration come less from fourth century Athens or seventeenth
century ‘England than from India. Two themes predominate: economic rationality
and- social -injustice. Prof. Sen approaches them alike. He can;, when he wants,

theorise without oxygen at any Height But he believes that theory, to be of use, must

keep its feet on the ground. Modern theorists i in h:s view have drifted too far from
theactualworld ek e ' - S

C. Substantiigliém: A Respite from Formalism =

Essentially; a formalistic approach masks the manifold choices facing the
judge in the course of reaching a decision. Judicial reasoning is then diverted into a
more or less amﬁcml process in which the reality of choice is ignored or denied, or
-an explana’uon as to why a chmce is summanly reJected in favour of a2 nominated
rule is denied to others.

Substantzalzsm as an . opposite. of formalxsm seems particularly apt 'to

describe the work of those judges who, in their judicial approach, have a penchant -

for justice and modemity in the law and prefer substance over form. The deep and
extended prevalence of the precept of non-exploitation in all branches of the law is
revealed and, it is argued that its implementation becomes an integral part of the
judicial function. As a general proposition it must be accepted that practice divorced
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' from theory is- necessanly directionless, and theory dlvorced from practice is

necessanly unreahstrc Yet, there isa remarkable divide between judicial practice
and legal theory or Junsprudence Although not 1ts only aim, this paper seeks to
bndge that d1v1de ’ : g :

Wrth Judmxal practice and legal theory " in closer harmony, ]ud1c1al
reasomng armed at advancmg the ‘ends of Justlce and contemporaneity in the law
will become more prevalent. Formalism or its lingering influence will be replaced by
a judicial methodology that is every bit as disciplined in the service of the law as

that out-moded creed. Realism, pragmatism, practrcal reasoning and principles will,
become the order of the Judlcxal day. As long as judges remain under the mﬂuence'

of out—dated and ‘discredited theories of law, the judiciary will not ‘escape the
opprobnum of muddlmg along “The common law. process: is congenitally
incremental, and without the guidance that a sound conceptron of the Judrcml role

: can brmg, the 1ud1c1ary will inevitably lurch from casé to case without any adequate

drrectlon or purpose Incrementalism itself ‘demands something more than the
applxcatron of practical skills. It requires a umfymg legal theory or approach.

» ' Discarding discredited and untenable theories as a basis on which a sound
conception of _the judicial role _nevoessitates the deliberéte rejection of formalism, or
the lingering traces of formalism. Only then will the judiciary have the capacity to
adopt an approach which is pragmatic whereby the denunciation of formalism is
possible. There is no greater solecism in the working of the law than blind

unthmkmg adherence to that creed. As an off-course substitute for a considered
_conception of the J\ldlCIal role, formahsm is the Teal and endunng opponent of

farrness and relevant in the law T =i

- D.. Pracﬁca] Reasoning. A Necessity
Supreme Court opinions are highly comphcated and technical. Assessing
the intricacies of the dec1srons is dlfﬁcult, if not impossible;, for anyone other thana
specialist in that particular area of law. Supreme Court Thses decisions are
tremendously important, since They deal with hot-button social issues like abortion,

- affirmative action, Right to life etc., and also with deep and abstract questions about
. the structure of our government, hke the scope of federal power and the authomy of

the government, Basic Structure etc., that are These are issues Whlch every citizen

- should be- concerned with. But the Constmmon does not belong to Judges, as a
. mystery- mtelhglble only to a priestly caste and it does not belong to. political

activists, as a set of incendiary talking points. It belongs to the people. It is our
responsibility to judge the Court, and it is our judgment that must be deeisive in the

~end.
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People call the Court an “activist” because they dlsagree with its decxsxons
But the kind of people who use the word “activist” generally disagree on political
grounds; the decisions they see as illegitimate are the ones whose results they do not
like. The distinction between judicial activism and judicial restra'mtiviSm lies only in
one syllable. If the Court/Judge differs, it becomes judicial activism and if it/he
defers, it becofmes jtid.icial restraintivism. If constitutional law was nothirigf “more
than applied politics, these criticisms might make sense, though they would also be
unpersuasive to anyone: who did not share the critic’s” political: beliefs. But
constitutional decxswmmakmg involves more than pohtlcs and Wwe can use non-
political standards to judge the Court.

' The Court has equated its'own doctrine with the Constxtutlon Hulmhty isa
virtue m ]udges -as Chief Justicé Roberts noted durmg ‘his confirmation hearmgs
and we. may hope that the Roberts’ Court wﬂl show .a - little: more than its
predecessor. But humility is a virtue in citizens as ‘well. “The spirit of liberty” said
the great judge Learned Hand, “is the spirit which is not too sure that it is right; the
spirit of liberty is the spirit which seeks to understand the minds of other men and
women.” Blunderbuss charges of activism are contrary to this spirit. They are a
display of thoughtless partisanship, a refusal to consider the possibility that the
“plain meaning” of the Constitution does not emBody one’s eVery political desire.
Our job as citizens-is to debate these issues, calmly, thoughtfully and with the
presumptlon that those we disagree with are acting in good falth.

There have been true constitutional crisis in the past and our system has
weathered them without resort to the drastic remedies proposed by current critics of
the Court. There is no crisis now, and it would be a senous mlstak.e to let partisan
alarmists - convince us  that any such measures are necessary Constitutional

democracy demands more than the conviction of narrow minds.

f III. THE PRACTICE THEORY OF LAW: DEVELOPING A WORKING |
= CONCEPTION OF LEGAL PRACTICE

The Practice theory of Law (PTL) offers a fresh look into the possibility of
legal knowlédge, by enabling the depiction of legal norms in a practice that
combines the two levels of thought and action. This possibility- opens up when we
move beyond the two currently dominant legal theories concerning the p0351b1hty of
legal knowledge, namely conventionalism and essentialism. This move requires that

_ one leave behind the philosophical assumptions that underpin these two theories and

advance a new account of knowledge, one that connects it with the idea of a practice
of judging whlch is normatlvely constrained by reasons or, to say | the same thing in.
different terms reﬂexwe Pragmanc rationalism; the new account that has been put
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forwa.rd here argues thatnothmg can be known unless 1t can functlon as'a reason or
a constraint Wlthm such a prac'nce “Unless,: for mstance anorm lmposmg penaltles
for tax evasion can function as a constramt for a Judgment purportmg to‘detérmine
fines within a legal system, that norm cannot be known As a result, reﬂex1v1ty, or
the ability of agents to thmk on reason, ‘becomes a key concept for knowledge ,
Judging is neither just actmg nor merely thinking, for otherwise thoughts
would anew become elther indeterminate or unintelligible. Instead itis an integrated
instance of thmkmg and actmg, or a practice; which asks for Justlfymg reason Wlth
respect to any cogmtlve move performed: within it,
- In contra—dlstmcuon to both interpretivism and the conventionalist account
of law, the Practice Theory of Law (PTL) argues that law is a constraint-genérating
concept. PTL seeks to demonstrate this claim by illustrating the reflexive character

 of legal practice as consequentlal upon its. responsiveness to legal reasons. As a

~tesult the most important task of PTL is to develop a working conception of legal
practice: In doing so it must defend the normative character of legal reasons against
the pxtfalls of both the mterpretmst and the. conventxonahst accounts of law with an
eye to avoid losing hold of the reﬂex1v1ty of legal practice. E

PTL encourages a shift from the formal to the substantive features of law.
“Owing to the opening of legal phenomena to the argumentative practice that
underpins them, legal form may be explained as depending on the concrete
_substantive principles that are at work with respect to partlcular situations. In this
context, form loses its ‘uniqueness’, for it becomes possible to identify more than
one formal or institutional arrangement as suitable for serving the same underlying
~ principle or cluster of principles, Flexibility of form resists formalistic. analyses of
legal phenomena, especially those that attempt to specify exhaustive sets of criteria
for the validity of legal rules, usually by offering a complete list of legal sources
within a legal system. -

AL A need for PTL to conjure legal validity

In the context of PTL, the flexibility of the form and the encouragement for
plmaﬁsm of sources opens up a large leeway for sefting up mechanisms of
regulation at various levels. What is important is that the level of regulation should
secure the n_eeéssary degree of legitimacy. And if it does not, there is no reason to
‘respect’ formal arrangements in an absolute way: the sooner they are replaced the
 better. Take, for instance, the case of the prosecution of war crimes in a post-conflict
: s1tuat10n ‘Whlch one is the best arrangement: to set up criminal courts locally, to use
: C Tuctl ,(ICC) or to mstall a mixed system of regulation (hybrid
: courts) *-PTL may oﬁ'er a étructure of reasonmg by piacmg the empha31s on the
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salient factors that need to be balanced and, in any case, by shérpening our critical
ahgle in arguing that the best solution is the one that can best be justified in the light
of some overarohjng values, those: that can recommend the solution offered to those
involved, as a justified reason to act upo‘n.vlf,»in this context, a local tribunal proves
* to be too close to the context of the conflict; then some of its jurisdiction will be
‘displaced to a more international context say, by setting up a hybrid court. To
Temove, however the full jurisdiction of such courts out of the local context would
probably require too strong a reason to Justlfy X
The question of regulation has finally'a further dimension, as regards actors
that are not states but claim legitimacy (on the basis of something akin to prima facie
sovereignty). One could name here the Taliban (or even Al Qaeda) in  Afghanistany
or the Hezbollah in Lebanon. Such organizations need to be dealt with beyond thé
traditional understandmg of sovereignty. PTL will again point at the issue of
substantive rationality: what counts in this caseis whether acceptmg such formations
corresponds to the crmcaildxscurswe structure of legal regulatlon and the idea of .
democratic legitimacy the latter incorporates. In all those cases, what should and
“what should not be inchided within the legal realm must be carefully con51dered in
the light of the rights and interests of the individuals and groups living under those
regimes. In addition, such decisions  should aim to secure the widest p0551ble
consensus in the international community, in order to generate sufficient legltnnacy
What is certain, however, is that there are better and worse decisions, for in the light
of PTL’s principled understanding of law, ‘not anything goes’. :
Knowledge being a philosophical concept, for anything to constitute an
‘adequate ground for Iegal validity, it must satisfy the standards set by the former. In
the perennial debate between positivists and non-positivists, legal validity has
always been a subject of controversy. In exploring standards for legal validity we
must remember that knowledge is the outcome of an activity of judging which is
constrained by reflexive reasoning: Amongst the constraints are found not’ only
general metaphysical limitations but also the fundamental principle that one with the
capacity to judge is autonomous or in other words, capable of determmmg the i
- reason that forms the basis of action. As soon as autonomy has been’ introduced nto :
g the parameters of knowledge, the law is necessarily connected with every other 3
-~ practical domain. The issue of knowledge is orthogonal to questions about the
inclusion or exclusion of morality for what really matters is whether the putative
grounds of legal validity are appropriate to the generation of knowledge. Under such
circumstances neither an absolute deference to either universal moral standards or -
practice-independent values nor a complete adherence to conventionality or
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msntutlonal arrangements wﬂl do. The outcome should be towards more mtegral

vrather than current posmvxsm versus non—posmvxsm debate e . ‘

IV PTL & EMERGENCE OF SoCIAﬁ CHOICES .

‘Soft power is the ablhty to get what you want tbrough attrac’uon rather

’ _ than coerc1on whereas ‘hard power’ refers to police and mlhtary power Justice
' emanates from the justness of our cause, the force of our example the tempering of

hmmhty and restramt The re—balancmg or the synergetic integration of hard and soft
power actually operatmg at the ground level will no doubt constitute an intriguing
template of our justice systern where the Judrmary can operate as ‘smart power’.

- Democracy can take many 1nst1tut10na1 forms.. But none succeeds without
open debate about values and principles. Ina recent]y concluded conference on
“National Consultatlon for Strengthening the Judiciary ‘towards Reducmo Pendency
and Delays’, several )udges of the Apex Court suggested various means to reduce
pendency and delays. But a more pragmatic approach to this chronic problem lies

* notin the manpower but the application of modern technology towards ‘development

of dlgltahzanon, video conferencmg, and artificial mtelhgenee in resolving the
dlsputes of minor and trivial nature whlch substantlally reduces the pendency

' A Electromc Legal Informatlon A Harbmger of Social change
' DlSl’l.lpthC legal ‘information technology and emerging Electronic Legal

" Information (ELI) may arise as the fourth cornerstone in face of the challenges, the

other three bemg lawyer, judiciary and dissemination of law. Electronic Legal
Informatron (ELD) refers to (i) an integrated Electronic Law governing civil

» procedures and other areas of substantive law, (ii) electronic legal document filings

and evidence and (111) electronic court case status mformatlon ELIis transformmg
the existing comerstones to their virtual existerices, which take on new capability to
face the challenges of thh costs, delay and complexity. :
- To promote access to civil justice, disruptive legal information technology
should be” adopted and a positive right to access ELI be established. For

“unrepresented litigants, the use of ELI will put them in a better position to assess if

legal assistance should be sought or if it would be better to remain unrepresented.
Should they choose to be unrepresented, ELI provides an ease of reference to law
and integrates law from their perspective. For represented litigants, they will have a
greater access to information concerning activity of court proceedings and they will
be in a better position to push progress with the availability of case status
mformatron and electronic court document filings.
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One of the ‘basic principles of justice is that ‘Justice delayed is justice
denied’. Tt is from this that the Supreme Court of India has carved out the

 fundamental right to speedxer trial from Article 21 of the Constitution of India. The -

present adjudication process requires transformation in view of the high cost of legal
services, baffling complications in existing procedures and ﬁ'ustratmg delays in
securing justice. Formal adjudxcatlon should be more of a last resort than it has been
in ‘the past. In recent times, efforts have been made -to develop - alternative
adjudication models in the form of Lok Adalats Nyaya Panchayats, Gram
Nyayalayas etc. In this context, it is felt that altematlve adjudication machinery can
be augmented with modern computers for a greater extent of openness and

accessibility thus lending credibility to the dependence of both government and
people on them. : »

B. Analysis of case by Legal Predictive System
Legal reasoning involves case ana1y51s in statutory as well as real world
perspectives. The impact of real world perspectlve on case analysis poses a serious
challenge™to knowledge engineers for buxldmg legal expert systems. A legal expert
system intends to provide intelligent support to legal professionals. Legal predictive
system is an attempt to predict the most-probable outcome of a case according to
statutory as well as real world knowledge of the legal domain. The system accepts
the current fact situation of a case and analyses it interactively with legal personnel.
Given the case proceedings/current fact situation, a highly structured legal
reasomng system to analyse the case and thereby, predict the most probabie
judgment based on the statute and discretion to the judge can be achieved by
evolving 'a-system through modermn technology to. develop computer—generated
alternate adjudication mechanism.
- The system, by its ability to predict in advance the most probable outcome in
- -agiven case, will enable individual clients to decide about the adwsablhty or
otherwise of entering into a legal dispute in a given situation. This in turn will
lead to reduced workload on the considerably over-burdened courts.

o The system, through its ability to estimate the effect of each individual fact
on the judicial decision (by simulating the judgment with altered current fact
situations) can aid legal practmoners and criminal investigators in
discharging their professmnal duties more effectwely and efficiently. .

» The system, by providing an integrated view of the case through the highly

~ structured representation of the current fact situation of the case can be -

- helpful to judges in taking faster decisions thereby mitigating the hardship
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caused to the lmgant by delayed Justlce the bane of the present Jud1c1a1 ’

_ system i fs : & ;

. The system can resolve petty httgatrons among people who cannot afford the
money and time reqmred mn the regular court proceedmgs thus prov1dmg a
' computenzed alternative adjudication system:: cendith ¢ W =

¢ Based on the above proposal, a geperalized system can be developed by
drawing on the expemse of several meritorious judges, which in turn can be;

 used to check the correctness of a specific Judgment $0 that the case may be’
reconmdered 1f necessary < = |

C. ‘Ideal? Justice: Rhetoric or Reality

Prof. A-mar_tya"Sen in his book on ‘Idea of Justice’” gives us a political
philosophy that is dedicated to the reduction of injustice on earth rather than to the
creation of Jdeally just castles. Prof. Sen showed that there was no such thing as
perfect justice, that justice was relative to a given situation and that, tather than
searching for “ideal” justice, the stress should be on removmg the more manifest
forms-of injustice.-

But what is justice? Is it right to go on harping on the injustices of the past
such as colonialism in order to deliver justice? For example, does ‘justice’ demand
that developing countries should be allowed to pollute the atmosphere to the same
degree that the industrialized world did before they agreed to move on climate
change? Can “retribution” be regarded as a form of Justxce? Are any means

* legitimate in pursuit of a percexved Just” goal?

{ o “The idea of justice demands comparisons of actual lives that people can
lead ratber than a remote search for ideal institutions. That is what makes the 1dea of
justice relevant as well as exciting in practical reasoning” > ’

Prof. Sen further points out in his social choice theory, the grave problems
with the “transcendental approach” of John Rawls and argues that what we urgently
need in our troubled world is not a theory of an ideally just State, but a theory that
can yield judgments as-to comparative justice, judgments that tell us when and why
we all are moving closer to or farther away from realizing justice in the present
globalised world. There is obviously a radical contrast between an arrangement-
focused conceptlon of justice and a realization- focused understandmg. the latter
must - concentrate - on the. actual behaviour of people rather than presuming

- compliance by all with ideal behaviour.

of Justice, (Penguin Publications: 2009).
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V. CoNCLUSIoN o

Exploratlon of the formal‘“ ._ocedures of pubhc dcmswns and their
underlymg normauve presumptlons begaxgd____ ng the days 'of Aristotle and Kautilya
in their books on Ethics and Pohtlcs Those lssues can be found in social choice
theory elaborated by Prof ‘Amartya Sen: :

The hiatus between the “relatlonal approac o and the “transcendental
approach” to _]ust1ce ‘seems to be quxte comprehenswe The basic -connection
between pubhc reasoning; on the one hand and the demands- of the participatory -
social decisions on ‘the other, is the central theme not just to the practical challenge
of makmg democracy more- effectwe but also to the conceptual problem of basing
an adequately artlculated idea of soczal justlce on the demands of social chou:e and
fmmess S A ’

The reahty of the Jud1c1a1 process would recognize pnnc1pally, the inherent
uncertamty and -vagueness of the law. This uncertainty vests judges with vast
discretion and confronts them with limitless choices in the course of reaching-a
decision. Judicial aﬁtono‘my is not only inevitable, but also essential to ensure that
substantlal justice is done in the individual cases and the law be applied and
developed to meet current requuements through pragmatzc rationalism.




